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EURELECTRIC is the voice of the electricity industry in Europe.

We speak for more than 3,500 companies in power generation, distribution, and supply.

We Stand For:

Carbon-neutral electricity by 2050

We have committed to making Europe’s electricity cleaner. To deliver, we need to make use of all low-carbon technologies: more renewables, but
also clean coal and gas, and nuclear. Efficient electric technologies in transport and buildings, combined with the development of smart grids and a
major push in energy efficiency play a key role in reducing fossil fuel consumption and making our electricity more sustainable.

Competitive electricity for our customers

We support well-functioning, distortion-free energy and carbon markets as the best way to produce electricity and reduce emissions cost-efficiently.
Integrated EU-wide electricity and gas markets are also crucial to offer our customers the full benefits of liberalisation: they ensure the best use of
generation resources, improve security of supply, allow full EU-wide competition, and increase customer choice.

Continent-wide electricity through a coherent European approach

Europe’s energy and climate challenges can only be solved by European – or even global – policies, not incoherent national measures. Such policies
should complement, not contradict each other: coherent and integrated approaches reduce costs. This will encourage effective investment to ensure
a sustainable and reliable electricity supply for Europe’s businesses and consumers.

EURELECTRIC. Electricity for Europe.
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KEY MESSAGES
- EURELECTRIC supports the need for clarification on the delineation between FX

spot and FX forward markets. Without any uniform European interpretation,
MIFID/EMIR and other applicable financial regulations cannot be implemented
consistently throughout Europe, thus disturbing a level playing field between
market participants.

- For utilities, the main aim of using the FX spot market is to serve as “cash
equivalent” for money transfer in foreign currency. In our opinion all FX
transactions which are closed with the aim of hedging commercial activity should
not be considered a financial instrument in the sense of MIFID, since the only
purpose of this FX contract is to cover the currency risk of the commercial
transaction.

- As far as the settlement period to delineate between spots contracts is concerned,
T+2, T+1 and T (including intraday) all are generally speaking considered as
market convention for spot for the most liquid currencies (USD, GBP, SEK, CH
Francs). We thus favour using the basic market practice of spot, i.e. maturity of up
to 2 business days after trading day.

- Given the different approaches used in the different Member States, we believe
that a transition period of minimum six months is necessary in order to allow
market participants to adjust their internal reporting systems and/or implement
the change into bilateral legal documentation.

TF Financial Regulation & Market Integrity
Chair: Bernhard Walter

Contact:
Charlotte Renaud – Advisor Market Unit -

crenaud@eurelectric.org
Anne-Malorie Géron – Head of Unit Market –

amgeron@eurelectric.org
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(1) Do you agree that a clarification of the definition of an FX spot contract is necessary?

Given that, (i) commodity derivative contracts are considered financial instruments and are under
the scope of MIFID, (ii) FX contracts are commonly used also to cover the currency exchange for
the commodity transaction, and (iii) each commodity contract has a different definition of what is
spot, EURELECTRIC supports the need for clarification on the delineation between FX spot and FX
forward markets. Without any uniform European interpretation, MIFID/EMIR and other applicable
financial regulations cannot be implemented consistently throughout Europe, thus disturbing a
level playing field between market participants.

However, we would like to stress that the scope of application and the obligations related to the
other pieces of EU financial regulation are connected with the definition of financial instruments.
Therefore, we believe it is even more important to clarify the definition of a FX derivative. The
market participants need to have the possibility to easily identify what is a FX derivative and thus
which contracts are in scope of the respective EU regulations and which are not. This definition
should take account of developments on financial markets, ensure the uniform application of
MiFID (respectively MiFID II) and should be clear in order to avoid any doubts for market
participants.

(2) What are the main uses for and users of the FX spot market? How does use affect
considerations of whether a contract should be considered a financial instrument?

For utilities, the main aim of using the FX spot market is to have a “cash equivalent” for money
transfer in foreign currency
Energy utilities which are present in several Member States with different national currencies sell
the generated electricity on the wholesale energy market. The need to secure against the FX risk is
therefore highly important.

In our opinion all FX transactions which are closed with the aim of hedging commercial activity
should not be considered a financial instrument in the sense of MIFID, since the only purpose of
this FX contract is to cover the currency risk of the commercial transaction.

As it is stated in the paper, “Spots are contracts for the purchase of a currency for immediate
delivery. This immediacy means an FX contract can only be used to buy/pay for a currency and not
for investment or hedging purposes. Therefore they are not usually classified as financial
instruments. Forwards by contrast are contracts for the purchase of a currency for delivery at a
later specified date.”

We would like to stress that in energy markets the purchase of specific commodities, for example
coal, takes a delivery time that goes far beyond 2 business days (and is considered spot as it is
usual market practice). Normally, the FX contract to hedge the “buy” is done at the same time
that the contract in commodity is closed, but adjusting the delivery period to the delivery of the
commodity, we could face the situation in which the spot commercial contract of coal is hedged
with an instrument (FX contract) which is considered a financial instrument according to MIFID
(and subsequently subject to all requirements of MIFID).
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(3) What settlement period should be used to delineate between spots contracts?

Generally speaking T+2, T+1 and T (including intraday) all are considered as market convention for
spot for the most liquid currencies (USD, GBP, SEK, CH Francs). We thus favor using the basic
market practice of spot, i.e. maturity of up to 2 business days after trading day according to the
relevant calendars (typically for currency pairs that involve a crossing through the USD the
relevant calendars include the USD).

Is it better to use one single cut-off period or apply different periods for different currencies? If
so, what should those settlement periods be and for which currencies? If so, what should those
settlement periods be and for which currencies?

Although we favor using the basic market practice of spot, i.e. maturity of up to 2 business days
after trading day, we also acknowledge that less liquid currencies could have a longer spot period
due to liquidity and/or the time needed (operationally) to settle them.

(4) Do you agree that non-deliverable forwards be considered financial instruments regardless
of their settlement period?

As energy companies usually do not deal in non-deliverable forwards, so we do not have a very
detailed opinion on this issue. However, we believe that we should not treat non-deliverable
forwards differently to physically settled forwards from a non-financial counterparty point of view,
also because the deliverable market is not always available, in particular to non-resident
counterparties for non-western currencies.

(5) What have been the main developments in the FX market since the implementation of
MiFID?

The use of electronic platforms has increased and thus the number of transactions. This use has
speeded up the process of FX spot transactions and reduced operative risk. However not all
market participants (esp. non-financials) have access to these platforms.

(6) What other risks do FX instruments pose and how should this help determine the boundary
of a spot contract?

Generally, there are differences in the risk profile between FX derivatives with long maturity and
FX spot or FX derivatives with low maturity. As regards the exposure to market risk, spot
transactions and FX derivatives with low maturity are not sensitive to market rates fluctuations,
as it is common practice not to compute the fair value of such transactions. On the other hand,
the longer the maturity, the larger is the potential exposure to market risk for FX forward
transactions.
As regards the counterparty risk exposure, any derivative contract is subject to replacement risk
and settlement risk: the former is the risk that, in case a counterparty defaults, the entity is forced
to replace the original transaction at market conditions (thus possibly paying its market value);
the latter is the risk that, during the settlement phase of the contract, the counterparty fails in
fulfill its payment obligation.
Generally speaking, the shorter the maturity the lesser is the potential exposure to replacement
risk; thus, for spot and short term FX transactions the settlement risk is widely prevalent.
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(7) Do you think a transition period is necessary for the implementation of harmonised
standards?

Yes, given the different approaches used in the different Member States, we believe that a
transition period of minimum six months is necessary in order to allow market participants to
adjust their internal reporting systems and/or implement the change into bilateral legal
documentation.

(8) What is the approach to this issue in other jurisdictions outside the EU?  Where there are
divergent approaches, what problems do these create?

The US Treasury has exempted physical FX forwards and swaps from the Dodd Frank’s mandatory
clearing requirements (for corporates). Moreover, one-sided reporting is required under the US
Dodd Frank (compared to two-sided under EMIR) which needs more resources.

Considering that the vast majority of transactions would be EUR-USD, we believe that the same
approach would be necessary to avoid that a transaction is considered spot in one jurisdiction and
forward in other one; or financial instrument in one jurisdiction and non-financial instrument in
the other. This is also consistent with EMIR recognition of the specificities of Forex contracts
(where settlement risk is prevalent and is addressed though separate arrangements), and with the
requirement that the regime for such contracts rely on international convergence and mutual
recognition of international standards.

(9) Are there additional implications to those set out above of the delineation of a spot FX
contract for these and other applicable legislation?

NA

(10) Are there any additional issues in relation to the definition of FX as financial instruments
that should be considered?

Regulatory implications and delineation with a wide variety of existing and forthcoming
legislation are clearly mentioned in the consultation paper. We thus would like to stress that as
regards the definition of FX (either FX spot or FX derivative), all European-wide legislation related
to financial transactions or financial instruments should be harmonised avoiding the differences
between the different Member States.
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the following sustainable development values:

Economic Development

Growth, added-value, efficiency

Environmental Leadership

Commitment, innovation, pro-activeness

Social Responsibility

Transparency, ethics, accountability
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