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EURELECTRIC is the voice of the electricity industry in Europe.

We speak for more than 3,500 companies in power generation, distribution, and supply.

We Stand For:

Carbon-neutral electricity by 2050

We have committed to making Europe’s electricity cleaner. To deliver, we need to make use of all low-carbon technologies: more renewables, but
also clean coal and gas, and nuclear. Efficient electric technologies in transport and buildings, combined with the development of smart grids and a
major push in energy efficiency play a key role in reducing fossil fuel consumption and making our electricity more sustainable.

Competitive electricity for our customers

We support well-functioning, distortion-free energy and carbon markets as the best way to produce electricity and reduce emissions cost-efficiently.
Integrated EU-wide electricity and gas markets are also crucial to offer our customers the full benefits of liberalisation: they ensure the best use of
generation resources, improve security of supply, allow full EU-wide competition, and increase customer choice.

Continent-wide electricity through a coherent European approach

Europe’s energy and climate challenges can only be solved by European – or even global – policies, not incoherent national measures. Such policies
should complement, not contradict each other: coherent and integrated approaches reduce costs. This will encourage effective investment to ensure
a sustainable and reliable electricity supply for Europe’s businesses and consumers.

EURELECTRIC. Electricity for Europe.
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KEY MESSAGES

 EURELECTRIC supports the Commission’s intention to provide practical guidance in order to
identify state aid measures pursuant to Article 107 (1) of the TFEU. New state aid guidelines
are being prepared, and the question on what kind measures are considered state aid is
relevant. However, it would have been more appropriate to address the issue of what
measures constitute state aid before new rules were determined. Similarly to the Impacts
Assessment of the Energy and Environment guidelines, this issue is now addressed very late
in the process of state aid modernisation.

 Support on the field of energy has increased rapidly during last years. At the same time,
capacity mechanisms are considered or being implemented in several member states.
Careful consideration of state aid aspects is needed in the field of energy.

 Very distortive support schemes for energy technologies can fall outside of state aid control
and more market based schemes are considered state aid. We suggest that the Commission,
Courts and Members States explore possibilities to better ensure that distortive market
impacts of support are reduced through both state aid control and other possible tools such
as rules on free movement, energy markets liberalisation or even national competition law.

 Market-based CRM should be regarded as an element of a new market design, not state aid
and state aid control should help identify non-market based CRM that could constitute state
aid.

Energy Policy and Power Generation Committee
Chair Oluf Ulseth
in cooperation with DSO Committee, Markets Committee
and Environment and Sustainable Development Committee

Contact:
Niina Honkasalo, Advisor – nhonkasalo@eurelectric.org
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Introduction

EURELECTRIC welcomes the consultation on notion of state aid: new state aid guidelines are
being prepared, and the question on what kind measures are considered state aid is relevant. We
support the Commission’s intention to provide practical guidance in order to identify state aid
measures pursuant to Article 107 (1) of the TFEU. However, it would have been more appropriate
to address the issue of what measures constitutes state aid before new rules where determined.
Similarly to the Impacts Assessment of the Energy and Environment guidelines, this issue is now
addressed very late in the process of state aid modernisation.

EURELECTRIC believes that state aid modernisation is important for promoting a well-functioning
and competitive internal energy market. The growth of renewables in Europe is a positive
development, which adds additional technologies to the European generation portfolio.
However, support in the field of energy has increased significantly in recent years and its
distortive impact on the market has become substantial.  Therefore EU energy policy and state
aid rules should provide a coherent framework that effectively limits the distortive impact of
various forms of support on the internal energy market. Effective state aid rules can help to
ensure a cost-efficient move towards the low-carbon economy as set out by the ambitious
202020 objectives.

State aid rules should promote less distortive renewables support schemes and help avoid badly
designed capacity remuneration mechanisms (CRMs). EURELECTRIC will focus in this consultation
response to support schemes for power generation technologies and CRMs. Due to the fact that
the definition of state aid is so important for the power sector, we take the opportunity to
comment this issue from the perspective of specific measures in our field, even though our aim is
not to suggest that the Commission would take a sector specific approach in this guidance.

Support for power generation technologies

The aim of state aid control is to ensure that market distortions caused by state aid are
minimised. For a support measure to constitute state aid, all the different elements which
according to the Treaty Article 107 and interpretations by the European Courts and the European
Court of Justice determine whether a measure constitutes state aid have to be present: the
existence of an undertaking, the imputability of the measure to the State, its financing through
State resources, the grant of an advantage, the selectivity of the measure and its potential effect
on competition and trade within the Union.

Member states apply support measures that are based on law, and aimed at meeting the
objectives of energy policy. However, if the practical implementation of these measures is to a
large extent delegated to a private company and the measure is funded by fees charged on the
electricity customers, they may not in the end constitute state aid (paragraph 64) because the
measure in question is not considered to be imputable to the state or financed through state
resources. As expressed in the draft notice, in the famous Preussen Elektra case the feed-in tariff
in question was not considered state aid, because the European Court of Justice decided that
transfer of state resources was not involved. Consequently, some RES support schemes are in the
scope of state aid control, and others are not.

Whether support measures are considered to be imputable to the state and financed through
state resources is often not of importance when considering the market impacts of state aid. In
fact, it is possible to design two support schemes that are identical from the perspective of
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market impacts and beneficiaries, but funding is organised in a different way and thus one
constitutes state aid, the other does not. We would also like to point out that feed-in schemes
where generators do not have to sell the power, because the state has obliged a TSO (or a
corresponding actor) to buy it and the price has been set administratively without competition
are often considered to be among the most distortive support measures for energy technologies.
This is because the structure of a feed-in tariff can be such that 1) the producer has no exposure
to the market prices and has an incentive to produce when variable costs are above the marginal
price, thus distorting prices and affecting other generators. 2) FIT also usually implies that a
generator is exempted from market responsibilities such as balancing 3) there is no competition
between projects. On the other hand, market based support schemes that involve competition
between projects and lead to better market integration of RES electricity can be considered state
aid in case the funding comes from state budget.

From the perspective of market impacts, the focus of state aid control on support for energy
technologies has thus not been on most distortive schemes. While recognising that the scope for
change is limited in the interpretation of “imputability to the state” and “transfer of state
resources”, EURELECTRIC would like to draw the Commission’s, Courts’ and Member States
attention to the importance of market impacts of support. It should be considered whether there
is any room for improvement in the interpretation of state aid rules and if other tools (i.e. rules
on free movement, energy markets liberalisation or even national competition law) can be used
to contribute to a level playing field.

Capacity remuneration mechanisms

EURELECTRIC considers that with moving towards a low-carbon energy system with a high level of
variable renewables penetration, a fully-fledged investigation into the need for developing a new
market design will be crucial to tackle the current challenges within the electricity systems related
to generation adequacy and security of supply. The need for reviewing the market design has
already been recognised in some member states facing growing generation adequacy problems in
view of high level of RES penetration and some cases, higher peak demand.

In our view, market-based CRM should be regarded as an element of a new market design, not
state aid. State aid control, including notification of CRMs should help identify non-market based
CRM that could constitute state aid. In contrast to market-based CRM, a non-market based CRM
may e.g. be characterized by an administratively set price for capacity and no competition
between technologies and potential suppliers of capacity. In some cases, services provided to
guarantee generation adequacy could be regarded as services of general economic interest (SGEI)
and be analysed in line with Article 106 (1) TFEU and/or with the criteria of the Altmark line of
case-law.

Please find below our comments regarding CRM and the elements that are used to determine
whether a measure constitutes state aid.

 Notion of undertaking and economic activity: Is the recipient of aid an "undertaking"?
Suppliers of capacity within a CRM are undertakings.

 State origin: Is it a granting of an advantage directly or indirectly through State resources
and is the measure imputable to the State?
CRM can be designed in such way that the cost of capacity payments is collected from
customers, thus not requiring a transfer of state resources.
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 Advantage: Does the undertaking obtain an economic benefit that it would not have
received under normal market conditions?

 With the introduction of CRM, the peak prices in the wholesale energy market will be
smoothened1. The scarcity pricing will become rare once the capacity situation has
improved. The total revenues to the producers will consist of revenues from the energy-
only market and the capacity market. Therefore CRM should be seen as redistributing
earnings from the energy-only market that could only maintain generation adequacy if
prices are allowed to rise high enough and frequently enough to cover long run marginal
cost (LRMC) into the capacity market.

It is also relevant to consider the concept “normal market conditions”. Depending on the
design, CRMs can introduce a market for a new product: capacity. Introduction of a new
market design element can fall under “normal market conditions”.

 Selectivity: does the aid grant an advantage in a selective way to certain undertakings or
categories of undertakings or to certain economic sectors?
CRMs can be designed to be open to all suppliers of capacity (all forms of generation,
demand response and storage).

 Effect on trade and competition: Does the aid measure distort competition, i.e. is it liable
to improve the competitive position of the recipient compared to other undertakings
with which it competes?
CRMs can be designed to award capacity contracts/obligations by means of a competitive
process.

 Effect on trade: does the aid measure strengthen the position of an undertaking as
compared with other undertakings competing in intra-Community trade?
CRMs can be designed to incorporate participation of capacity in other Member States.

In EURELECTRIC’S view CRM should indeed be market based, technology neutral and non-
discriminatory i.e. give equal treatment to existing and new units for generation, storage and
demand response. CRMs should be coordinated at regional level to ensure consistency and
minimum distortion to the internal energy market. They should only be introduced as a means of
ensuring security of supply, not to achieve other policy objectives. CRM should also be open to
cross-border participation. The design features of CRMs shall be assessed before they could be
considered as state aid measures. Possible introduction of capacity markets should take place in a
transparent manner.

Effect on trade and competition

Although much remains to be done, the integration of European power markets has proceeded
far. Any support measures that can be considered to impact the power market in a national level,
also impacts the trade and competition outside of the borders of the country in question.

1 For example HIS CERA’s study indicates that the introduction of CRMs will result in a decrease in wholesale price.
IHS CERA's Special Report "Keeping Europe's Lights On: Design and impact of capacity mechanisms" estimates a
reduction in wholesale prices of €11/MWh on average over 2013-2025 as higher capacity margins reduce the
occurrence of scarcity pricing.
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Existence of an undertaking

EURELECTRIC supports European Court of Justice’s interpretation that undertakings are entities
engaged in an economic activity regardless of their legal status. The share households buildings or
small businesses producing electricity has increased fast, and the market impacts of support for
these actors have increased. It is important to apply state aid control also to actors who receive
support and are engaged in an economic activity but whose main activity is not power generation
but economic activity in another field etc. When the support levels are high and/or support is
granted to a large number of actors the market impacts of support can be very significant.
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